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CONTRACT PROVISIONS (NYSIF) APPENDIX B-2

1. CONTRACT DOCUMENTS

The contract documents consist of the contract agreement, proposal, bid document specifications, addenda
issued prior to receipt of bids, and all subsequent modifications and changes issued pursuant to the bid
documents.

The contract represents the agreement between the parties and supersedes all prior negotiations,
representations and agreements, whether written or oral, including the bidding documents which may have
resulted from the Bid Documents.

The contract may be revised, modified and/or amended by mutual written consent of both parties and
where applicable the approval of the NYS Attorney General (AG), Office of the State Comptroller (OSC) or
the Department of Financial Services (DFS). The contract is made in accordance with the laws of New York
State.

2. TERMINATION OF CONTRACT

a. For Cause: For a material breach that remains uncured for more than thirty (30) days or other specified
period after written notice to the Contractor, the Contract may be terminated by NYSIF at the
Contractor's expense where Contractor becomes unable or incapable of performing, or meeting any
requirements or qualifications set forth in the Contract, or for non- performance, or upon a determination
that Contractor is non-responsible. Such termination shall be upon written notice to the Contractor. In
such event, NYSIF may complete the contractual requirements in any manner it may deem advisable and
pursue available legal or equitable remedies for breach. NYSIF shall have the right to award a new
contract to a third party. In the event of termination for cause, NYSIF shall seek recovery damage
incurred by NYSIF and the reasonable re-procurement costs associated in reassigning the contract.

b. For Convenience: This Contract may be terminated at any time by NYSIF for convenience upon sixty
(60) days written notice or other specified period without penalty or other early termination charges due.
Such termination of the Contract shall not affect any project or Purchase Order that has been issued
under the Contract prior to the date of such termination. If the Contract is terminated pursuant to this
subdivision, NYSIF shall remain liable for all accrued but unpaid charges incurred through the date of the
termination. Contractor shall use due diligence and provide any outstanding deliverables.

Cc. For Non-Responsibility: Upon written notice to the Contractor, and a reasonable opportunity to be
heard with appropriate NYSIF officials or staff, the contract may be terminated by NYSIF at the
Contractor’s expense where the Contractor is determined by NYSIF to be non-responsible. In such
event, NYSIF may complete the contractual requirements in any manner it may deem advisable and
pursue available legal or equitable remedies for breach.

d. For Violation of the Sections 139-j and 139-k of the State Finance Law: NYSIF reserves the
right to terminate the Contract in the event it is found that the certification filed by the Bidder in
accordance with Section 139-k of the State Finance Law was intentionally false or intentionally
incomplete. Upon such finding, NYSIF may exercise its termination right by providing written
notification to the Contractor in accordance with the written notification terms of the Contract.

€. For Violation of Revised Tax Law 5a: NYSIF reserves the right to terminate the contract in the
event it is found that the certification filed by the Contractor in accordance with §5-a of the Tax Law is
not timely filed during the term of the Contract or the certification furnished was intentionally false or
intentionally incomplete. Upon such finding, NYSIF may exercise its termination right by providing
written notification to the Contractor.

f. Conflicts of Interest: NYSIF reserves the right to review the nature of relationships and reserves the
right to terminate the contract for any reason, or for cause, if, in the judgement of NYSIF, a real or
potential conflict of interest cannot be cured.
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CONTRACT PROVISIONS (NYSIF) APPENDIX B-2

3. SUSPENSION OF WORK

a. For Convenience: NYSIF may order the contractor in writing to suspend performance of all or any
part of the work for a reasonable period of time, not to exceed thirty (30) days, as determined by
NYSIF.

Upon receipt of a suspension order, the contractor shall, as soon as practicable, cease performance of
the work as ordered.

The contractor specifically agrees that a suspension, interruption or delay of the performance of the
work pursuant to this proposal shall not increase the cost of performance of the work of this contract.

b. For Non-Responsibility: NYSIF, in its sole discretion, reserves the right to suspend any or all
activities under this contract, at any time, when NYSIF discovers information that calls into questions
the responsibility of the Contractor. In the event of such suspension, the Contractor will be given
written notice outlining the particulars of such suspension. Upon issuance of such notice, the Contractor
must comply with the terms of the suspension order. Contract activity may resume at such time as
NYSIF issues a written notice authorizing a resumption of performance under the contract.

4. VENDOR RESPONSIBILITY

The contractor shall at all times during the contract term remain responsible. The Contractor agrees, if
requested by NYSIF, to present evidence of its continuing legal authority to do business in New York State,
integrity, experience, ability, prior performance, and organizational and financial capacity.

5. SAVINGS/FORCE MAJEURE

A force majeure occurrence is an event or effect that cannot be reasonably anticipated or controlled. Force
majeure includes, but is not limited to, acts of God, acts of war, acts of public enemies, strikes, fires,
explosions, actions of the elements, floods, or other similar causes beyond the control of the Contractor or
NYSIF in the performance of the Contract which non- performance, by exercise of reasonable diligence,
cannot be prevented. Contractor shall provide NYSIF with written notice of any force majeure occurrence
as soon as the delay is known.

Neither the Contractor nor NYSIF shall be liable to the other for any delay in or failure of performance
under the Contract due to a force majeure occurrence. Any such delay in or failure of performance shall not
constitute default or give rise to any liability for damages. The existence of such causes of such delay or
failure shall extend the period for performance to such extent as determined by the Contractor and NYSIF
to be necessary to enable complete performance by the Contractor if reasonable diligence is exercised after
the cause of delay or failure has been removed.

Notwithstanding the above, at the discretion of NYSIF where the delay or failure will significantly impair the
value of the Contract to the State, NYSIF may:

a. Accept allocated performance or deliveries from the Contractor. The Contractor, however, hereby
agrees to grant preferential treatment to NYSIF with respect to Product subjected to allocation;
and/or

b. Purchase from other sources (without recourse to and by the Contractor for the costs and
expenses thereof) to replace all or part of the Products which are the subject of the delay, which
purchases may be deducted from the Contract quantities without penalty or liability to NYSIF; or

C. Terminate the Contract or the portion thereof which is subject to delays, and thereby discharge
any unexecuted portion of the Contract or the relative part thereof.

In addition, NYSIF reserves the right, in its sole discretion, to make an equitable adjustment in the Contract
terms and/or pricing should extreme and unforeseen volatility in the marketplace affect pricing or the
availability of supply. "Extreme and unforeseen volatility in the marketplace" is defined as market
circumstances which meet the following criteria: (i) the volatility is due to causes outside the control of
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CONTRACT PROVISIONS (NYSIF) APPENDIX B-2

Contractor; (ii) the volatility affects the marketplace or industry, not just the particular Contract source of
supply; (iii) the effect on pricing or availability of supply is substantial; and (iv) the volatility so affects
Contractor's performance that continued performance of the Contract would result in a substantial loss.

6. DISASTER RECOVERY PLAN
A. Disaster Recovery Plan

Contractor shall develop and deliver, upon request, to NYSIF on or before a date as reasonably
determined by NYSIF, and at no additional cost to NYSIF, a Disaster Recovery Plan for the services
which is acceptable to NYSIF and all appropriate regulatory organizations having jurisdiction over
Contractor. The Disaster Recovery Plan, which will apply specifically and exclusively to the services
under this Agreement, shall provide a description of the Plan Assumptions, Recovery Strategy, Disaster
Declaration, Plan Notification and Activation, and Recovery Resources. Contractor shall make available
at its premises its Master Disaster Recovery Plan applicable to all of its operations for review by NYSIF.
NYSIF's approval of the disaster Recovery Plan shall not be unreasonably withheld. Review and
acceptance of any Disaster Recovery Plan as may be required by any such regulatory organization shall
be the responsibility of Contractor. The Disaster Recovery Plan shall provide, at @ minimum, for
Contractor to provide alternate electrical power for uninterrupted service. The Disaster Recovery Plan
shall also designate one or more facilities (each a "Disaster Recovery Site") or separate computer
resources to which Contractor shall move the Services (or affected portion of such services) upon the
declaration of a Disaster requiring such a relocation (including a Disaster at a Disaster Recovery Site).
Each Disaster Recovery Site must be appropriately equipped with data processing equipment which the
parties reasonably believe should be sufficient to provide the Services in compliance with Attachment A.
The Disaster Recovery Plan must also specify all procedures for the determination or declaration of a
Disaster, which determination or declaration may not be unreasonably withheld or delayed by either

party.
B. Access to Disaster Recovery Plans

1. Contractor shall make available to NYSIF any reports or findings of any regulatory agency dealing
with Contractor's disaster recovery capabilities to provide services hereunder, unless it is prohibited
from making such disclosure by law or by any such agency, together with any reports of its
independent auditors relating to such plans.

Contractor shall also make available to NYSIF results of any tests of Contractor's disaster recovery
facilities conducted by Contractor or any third party with respect to the services provided under the
Agreement. Contractor shall provide an annual briefing to NYSIF related to its disaster recovery
strategy.

2. NYSIF acknowledges that Contractor's Master Disaster Recovery Plan providing disaster recovery for
these services contains highly sensitive and confidential business information. It is understood and
agreed that NYSIF may examine and approve the Master Disaster Recovery Plan; however, such
examination shall be limited to that portion of the plan(s) which relates to the providing of services
under this Agreement. Contractor may in its discretion limit NYSIF's review of its Master Disaster
Recovery Plan(s) to a review of a copy maintained at Contractor's Capital Region office and not
permit any copies to be made.

C. Disaster Event Notification

Contractor shall no later than twenty-four (24) hours after the occurrence of an event requiring
activation of the Disaster Recovery Plan inform NYSIF that the plan has been activated. At that time,
Contractor shall provide NYSIF with a description of the nature and extent of the disaster, an
assessment of the impact on all services provided pursuant to this Agreement and a description of the
specific recovery actions with their associated timeframes that have been or will be taken as part of the
plan. Contractor will provide appropriate periodic updates of the recovery process as required by NYSIF.

February 2023 Page 5 of 15



CONTRACT PROVISIONS (NYSIF) APPENDIX B-2

7.

10.

11.

12.

PRODUCT DELIVERY

Delivery must be made as ordered to the address specified on the Purchase Order and in accordance with
the terms of the Contract. Unless otherwise specified in the Bid Documents, delivery shall be made within
thirty calendar days after receipt of a Purchase Order by the Contractor. The decision of NYSIF as to
compliance with delivery terms shall be final. The burden of proof for delay in receipt of Purchase Order
shall rest with the Contractor. In all instances of a potential or actual delay in delivery, the Contractor shall
immediately notify NYSIF and confirm in writing the explanation of the delay, and take appropriate action
to avoid any subsequent late deliveries. Any extension of time for delivery must be requested in writing by
the Contractor and approved in writing by NYSIF. Failure to meet such delivery time schedule may be
grounds for cancellation of the order or, in NYSIF’s discretion, the Contract.

WEEKEND AND HOLIDAY DELIVERY

Unless otherwise specified in the Bid Specifications, deliveries will be scheduled for ordinary business hours,
Monday through Friday (excluding legal holidays observed by the State of New York). Deliveries may be
scheduled by mutual agreement for Saturdays, Sundays or legal holidays observed by the State of New York
where the Product is for daily consumption, an emergency exists, the delivery is a replacement, delivery is
late, or other reasonable circumstance, in which event the convenience of NYSIF shall govern.

SHIPPING / RECEIPT OF PRODUCT

a. Packaging Tangible Product shall be securely and properly packed for shipment, storage and stocking
in appropriate, clearly labeled shipping containers and according to accepted commercial practice,
without any extra charges for packing materials, cases or other types of containers. The container shall
become and remain the property of NYSIF User unless otherwise specified in the Contract documents.

b. Shipping Charges Unless otherwise stated in the Bid Specifications, all deliveries shall be deemed to
be freight on board (FOB) destination tailgate delivery at the dock. Contractor shall be responsible for
ensuring that the Bill of Lading states “charges prepaid” for all shipments.

C. Receipt of Product The Contractor shall be solely responsible for assuring that deliveries are made to
personnel authorized to accept delivery on behalf of NYSIF. Any losses resulting from the Contractor’s
failure to deliver Product to authorized personnel shall be borne exclusively by the Contractor.

PRODUCT SUBSTITUTION

In the event a specified manufacturer’s Product listed in the Contract becomes unavailable or cannot be
supplied by the Contractor for any reason (except as provided for in the Savings/Force Majeure Clause) a
Product deemed in writing by NYSIF to be equal to or better than the specified Product must be substituted
by the Contractor at no additional cost or expense to NYSIF. Unless otherwise specified, any substitution of
Product prior to NYSIF's written approval may be cause for cancellation of Contract.

REJECTED PRODUCT

When Product is rejected, it must be removed by the Contractor from the premises of NYSIF within ten
calendar days of notification of rejection by NYSIF. Upon notification of rejection, risk of loss of rejected or
non-conforming Product shall remain with Contractor. Rejected items not removed by the Contractor within
ten calendar days of notification shall be regarded as abandoned by the Contractor, and NYSIF shall have
the right to dispose of Product as its own property. The Contractor shall promptly reimburse NYSIF for any
and all costs and expenses incurred in storage or effecting removal or disposition after the ten- calendar day
period.

INSPECTION AND ACCEPTANCE OF THE WORK

NYSIF will, from time-to-time, inspect the products being provided and/or the services being performed
under the terms of the contract.
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13.

14,

15.

16.

All products/work shall be subject to the approval of NYSIF. In the event that any of the products
provided/work performed are not acceptable to NYSIF in its sole judgment, the contractor shall replace the
product/correct that work in an expeditious manner at no additional cost to NYSIF.

The contractor shall, without charge, promptly correct any problems NYSIF finds do not conform to the
contract documents, unless in the public interest NYSIF consents to accept such product or work with an
appropriate adjustment to the contract price.

If the contractor does not promptly correct rejected product/work, NYSIF may replace such product/correct
such work and charge the cost thereof to the contractor, or terminate the contract in accordance with the
Agreement.

TITLE AND RISK OF LOSS

Notwithstanding the form of shipment, title or other property interest, risk of loss shall not pass from the
Contractor to NYSIF until the Products have been received, inspected and accepted by the receiving entity.
Acceptance shall occur within a reasonable time or in accordance with such other defined acceptance period
as may be specified in the Bid Specifications or Purchase Order. Mere acknowledgment by NYSIF personnel
of the delivery or receipt of goods (e.g., signed bill of lading) shall not be deemed or construed as
acceptance of the Products received. Any delivery of Product that is substandard or does not comply with
the Bid Specifications or Contract terms and conditions, may be rejected or accepted on an adjusted price
basis, as determined by NYSIF.

EMERGENCY CONTRACTS

In the event that a disaster emergency is declared by Executive Order under Section 28 of Article 2-B of the
Executive Law, or NYSIF determines pursuant to its authority under Section 163 (10) (b) of the State Finance
Law that an emergency exists requiring the prompt and immediate delivery of Product, NYSIF reserves the
right to obtain such Product from any source, including but not limited to this Contract(s), if NYSIF in its sole
discretion determines it will meet the needs of such emergency. Contractor shall not be entitled to any
claim or lost profits for Product procured from other sources pursuant to this paragraph. The reasons
underlying the finding that an emergency exists shall be included in the procurement record.

ASSIGNMENT

The Contractor shall not assign, transfer, convey, sublet, or otherwise dispose of the contract or its right,
title or interest therein, or its power to execute such contract to any other person, company, firm or
corporation in performance of the contract without the prior written consent of NYSIF. Failure to obtain
consent to assignment from NYSIF shall revoke and annul such Contract. Notwithstanding the foregoing,
the State shall not hinder, prevent or affect assignment of money by a Contractor for the benefit of its
creditors. Prior to a consent to assignment of monies becoming effective, the Contractor shall file a written
notice of such monies assignment(s) with NYSIF. Prior to a consent to assignment of a Contract, or portion
thereof, becoming effective, the Contractor shall submit the request to assignment to NYSIF and seek
written agreement from NYSIF. The assignment agreement may be subject to the approval of AG and OSC
or DFS. NYSIF reserves the right to reject any proposed assignee at its discretion.

Upon notice to the Contractor, the Contract may be assigned without the consent of the Contractor to
another State Agency or subdivision of the State pursuant to a governmental reorganization or assignment
of functions under which the functions are transferred to a successor Agency or to another Agency that
assumes NYSIF responsibilities for the Contract.

ASSIGNMENT OF CLAIM

Contractor hereby assigns to the State any and all claims for overcharges associated with this Contract
which may arise under the antitrust laws of the United States, 15 USC Section 1, et. seq. and the antitrust
laws of the State of New York, General Business Law Section 340, et. seq.

February 2023 Page 7 of 15



CONTRACT PROVISIONS (NYSIF) APPENDIX B-2

17.

18.

19.

20.

RIGHT TO AUDIT

Contractor shall maintain accurate records and accounts of services performed and money expended under
this agreement and shall furnish or make available such supplemental accounts, records or other information
as are required to substantiate any estimate, expenditures or report as required by NYSIF (or its designee), or
as may be necessary for auditing purposes or to verify that expenditures were made only for the purpose
authorized by this agreement and consistent with all requirements as stated in the Request for Proposal. Such
records and accounts and all supportive documentation shall be kept for at least six (6) years subsequent to
dates of final payment hereunder, or until a final audit has been made by NYSIF (or its designee).

In case all or a part of such records are not made available for audit purposes, Contractor agrees that any cost
items claimed but not supported by such records shall be disallowed, or if payment has already been made,
Contractor shall, upon written demand of NYSIF, refund to NYSIF the amount disallowed.

SSAE 18 Reports:

If Contractor utilizes a Statement on Standards for Attestation Engagements (SSAE) No. 16, or Statement on
Standards for Attestation Engagements (SSAE) No. 18, as developed by the American Institute of Certified
Public Accountants (AICPA), within the past twenty-four months prior to the Agreement, Contractor shall
provide NYSIF with a copy of Contractor’s Service Organization Control (SOC) Report types 1, 2, or 3, on an
annual basis. Such Report(s) shall be used for information purposes only. NYSIF reserves the right to request a
copy of the Report(s) during the Agreement duration (including option periods). Production of Contractor SSAE
16 or 18 Report(s), or SOC Reports shall not take the place of NYSIF's right under the Agreement to
independently audit Contractor.

POLICY COMPLIANCE

Contractor warrants, covenants and represents that it will comply fully with all policies and procedures of
NYSIF in performance of the Contract including but not limited to security, physical, facility, documentary
and cyber security rules, policies, procedures and protocols.

SUBCONTRACTORS / SUPPLIERS

NYSIF reserves the right to reject any proposed Subcontractor or supplier for bona fide business reasons,
which may include, but are not limited to: they are on the Department of Labor’s list of companies with
which New York State cannot do business; NYSIF determines that the company is not qualified; NYSIF
determines that the company is not responsible; the company has previously provided unsatisfactory work
or services; the company failed to solicit minority and women'’s business enterprises (MWBE) Bidders as
required by prior Contracts.

CONTRACT BILLINGS

Contractor shall provide complete and accurate billing invoices to NYSIF in order to receive payment.
Invoices must contain all information required by the Contract. All invoices must be sent to:

NYSIFAPVNDRINV@nysif.com

Submission of an invoice and payment thereof shall not preclude NYSIF from reimbursement or demanding
a price adjustment in any case where the Product delivered is found to deviate from the terms and
conditions of the Contract or where the billing was inaccurate.

Payments for invoices submitted by the Contractor shall be rendered electronically. Such electronic
payment shall be made in accordance with ordinary State procedures and practices. The Contractor shall
comply with NYSIF’s procedures to authorize electronic payments. Contractor acknowledges that it will not
receive payment on any invoices submitted under this Contract if it does not comply with NYSIF's electronic
payment procedures. NYSIF’s policy and the authorization form may be found on NYSIF's website at
www.nysif.com/procurement.

Contractor shall provide, upon request of NYSIF, any and all information necessary to verify the accuracy of
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21.

22.

the billings. Such information shall be provided in the format requested by NYSIF and in a media
commercially available from the Contractor. NYSIF may direct the Contractor to provide the information to
the State Comptroller (OSC).

REMEDIES FOR BREACH

It is understood and agreed that all rights and remedies afforded below shall be in addition to all remedies
or actions otherwise authorized or permitted by law:

a. Cover/Substitute Performance In the event of Contractor's material breach, NYSIF may, with or
without formally Bidding:
Purchase from other sources; or (ii) If NYSIF is unsuccessful after making reasonable attempts, under
the circumstances then existing, to timely obtain acceptable service or acquire replacement Product of
equal or comparable quality, NYSIF may acquire acceptable replacement Product of lesser or greater
quality.

Such purchases may, in the discretion of NYSIF, be deducted from the Contract quantity and payments
due to Contractor.

b. Withhold Payment In any case where a question of non-performance by Contractor arises, payment
may be withheld in whole or in part at the discretion of NYSIF. Should the amount withheld be finally
paid, a cash discount originally offered may be taken as if no delay in payment had occurred.

c. Bankruptcy In the event that the Contractor files a petition under the U.S. Bankruptcy Code during the
term of this Centralized Contract, NYSIF may, at its discretion, make application to exercise its right to
set-off against monies due the Debtor or, under the Doctrine of Recoupment, credit NYSIF the amounts
owed by the Contractor arising out of the same transactions.

d. Reimbursement of Costs Incurred The Contractor agrees to reimburse NYSIF promptly for any and
all additional costs and expenses incurred for acquiring acceptable services, and/or replacement
Product. Should the cost of cover be less than the Contract price, the Contractor shall have no claim to
the difference. The Contractor covenants and agrees that in the event suit is successfully prosecuted
for any default on the part of the Contractor, all costs and expenses expended or incurred by NYSIF in
connection therewith, including reasonable attorney’s fees, shall be paid by the Contractor.

Where the Contractor fails to timely deliver pursuant to the guaranteed delivery terms of the Contract,
NYSIF may rent substitute equipment temporarily. Any sums expended for such rental shall, upon
demand, be reimbursed to NYSIF promptly by the Contractor or deducted by NYSIF from payments due
or to become due the Contractor on the same or another transaction.

e. Deduction/Credit Sums due as a result of these remedies may be deducted or offset by NYSIF from
payments due, or to become due, the Contractor on the same or another transaction. If no deduction
or only a partial deduction is made in such fashion the Contractor shall pay to NYSIF the amount of such
claim or portion of the claim still outstanding, on demand. NYSIF reserves the right to determine the
disposition of any rebates, settlements, restitution, liquidated damages, etc., which arise from the
administration of the Contract.

INSTALLATION

Where installation is required, Contractor shall be responsible for placing and installing the Product in the
required locations. All materials used in the installation shall be of good quality and shall be free from any
and all defects that would mar the appearance of the Product or render it structurally unsound. Installation
includes the furnishing of any equipment, rigging and materials required to install or place the Product in the
proper location. The Contractor shall protect the site from damage for all its work and shall repair damages
or injury of any kind caused by the Contractor, its employees, officers or agents. If any alteration,
dismantling or excavation, etc. is required to effect installation, the Contractor shall thereafter promptly
restore the structure or site. Work shall be performed to cause the least inconvenience to NYSIF and with
proper consideration for the rights of other Contractors or workers. The Contractor shall promptly perform
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23.

24.

25.

26.

27.

its work and shall coordinate its activities with those of other Contractors. The Contractor shall clean up and
remove all debris and rubbish from its work as required or directed. Upon completion of the work, the
building and surrounding area of work shall be left clean and in a neat, unobstructed condition, and
everything in satisfactory repair and order.

PRODUCT ACCEPTANCE — HARDWARE AND SOFTWARE

Unless otherwise provided by mutual agreement, NYSIF shall have thirty (30) days from the date of
delivery to accept hardware products and sixty (60) days from the date of delivery to accept all other Product.
Where the Contractor is responsible for installation, acceptance shall be from completion of installation.
Unless otherwise provided by mutual agreement, NYSIF shall have the option to run testing on the Product
prior to acceptance. Costs and liabilities associated with a failure of the Product to perform in accordance
with the functionality tests or product specifications during the acceptance period shall be borne fully by
Contractor to the extent that said costs or liabilities shall not have been caused by negligent or willful acts
or omissions by NYSIF's agents or employees. Said costs shall be limited to the amounts set forth in the
Limitation of Liability Clause for any liability for costs incurred at the direction or recommendation of
Contractor.

Failure to provide notice of acceptance or rejection or a deficiency statement to the Contractor by the end
of the period provided for under this clause constitutes acceptance by NYSIF as of the expiration of that
period.

TOXIC SUBSTANCES

Each Contractor furnishing a toxic substance as defined by Section 875 of the Labor Law, shall provide
NYSIF with not less than two copies of a material safety data sheet, which shall include for each such
substance the information outlined in Section 876 of the Labor Law.

Before any chemical product is used or applied on or in any building, a copy of the product label and
Material Safety Data Sheet must be provided to and approved by NYSIF’s agency representative.

COOPERATION WITH THIRD PARTIES

The Contractor shall be responsible for fully cooperating with any third party, including but not limited to
other Contractors or Subcontractors of NYSIF, as necessary to ensure delivery of Product or coordination of
performance of services.

INDEPENDENT CONTRACTOR

It is understood and agreed that the legal status of the Contractor, its agents, officers and employees
under this Contract is that of an independent Contractor, and in no manner shall they be deemed
employees of NYSIF, and therefore are not entitled to any of the benefits associated with such
employment. The Contractor agrees, during the term of this Contract, to maintain at Contractor’s expense
those benefits to which its employees would otherwise be entitled by law, including health benefits, and all
necessary insurance for its employees, including worker’s compensation, disability and unemployment
insurance, and to provide NYSIF with certification of such insurance upon request. The Contractor remains
responsible for all applicable federal, state and local taxes, and all FICA contributions.

EMPLOYEES, SUBCONTRACTORS AND AGENTS

All employees, Subcontractors or agents performing work under the Contract must be trained staff or
technicians who meet or exceed the professional, technical and training qualifications set forth in the Bid
Specifications or the Bid Documents, whichever is more restrictive, and must comply with all security and
administrative requirements of NYSIF. NYSIF reserves the right to conduct a security background check or
otherwise approve any employee, Subcontractor or agent furnished by Contractor and to refuse access to
or require replacement of any personnel for cause based on, including but not limited to, professional,
technical or training qualifications, quality of work or change in security status or non-compliance with
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28.

29.

30.

NYSIF's security or other requirements. Such approval shall not relieve the Contractor of the obligation to
perform all work in compliance with the Contract terms. NYSIF reserves the right to reject and/or bar from
the facility for cause any employee, Subcontractor, or agents of the Contractor.

OWNERSHIP OF DOCUMENTS

All drawings, specifications, computations, sketches, test data, survey results, reports and other documents
including models, photographs, renderings and other material prepared for or relating to the project,
including any material furnished by NYSIF, are the property of NYSIF.

INFORMATION SECURITY CLAUSE

In the event of a Breach of Security as defined in NY CLS Gen Bus §899-aa and NY CLS State Technology
Law §208, or in any other applicable statute, involving NYSIF supplied Personal Information or Private
Information from systems owned, operated, sub-contracted or otherwise routed through Contractor’s
systems or networks, Offeror shall notify NYSIF immediately, without unreasonable delay, pursuant to the
NOTICE provision of this Agreement. “Breach of Security” shall mean the unauthorized access to or
unauthorized acquisition of, or access to or acquisition without valid authorization of computerized data
that compromises the security, confidentiality, or integrity of Personal Information or Private Information
maintained by a business. “Personal Information” shall mean any NYSIF supplied information concerning a
person which, because of name, number, mark or other identifier, can be used to identify such person.
“Private Information” shall mean any NYSIF provided information that is either (a) personal information in
combination with any one or more of the following data elements, when either the data element or the
combination of personal information plus the data element is not encrypted or encrypted with an encryption
key that has also been accessed or acquired: (i) social security number; (ii) driver’s license number or non-
driver identification cards number; or (iii) account number, credit or debit card number, in combination with
any required security code, access code, or password which would permit access to an individual’s financial
account; (iv) account number, credit or debit card number, if circumstances exist wherein such number
could be used to access an individual's financial account without additional identifying information, security
code, access code, or password; or (v) biometric information, meaning data generated by electronic
measurements of an individual's unique physical characteristics, such as a fingerprint, voice print, retina or
iris image, or other unique physical representation or digital representation of biometric data which are
used to authenticate or ascertain the individual's identity; or (b) a user name or e-mail address in
combination with a password or security question and answer that would permit access to an online
account. Notwithstanding the foregoing, Private Information does not include publicly available information
which is lawfully made available to the general public from federal, state, or local government records.
Additionally, Contractor undertakes to, solely at its own cost and expense, provide any requisite notices
that either Contractor or NYSIF would have to provide pursuant to NY CLS Gen Bus §899-aa and NY CLS
State Technology Law §208, or any other applicable statute, both on behalf of Contractor and on behalf of
NYSIF. Offeror’s notification shall include, but not be limited to a description of the categories of
information that were, or are reasonably believed, to have been acquired by a person without valid
authorization, including specification of which of the elements of personal information and private
information were, or are reasonably believed to have been, so acquired, or as otherwise provided for by
applicable law.

CONFIDENTIALITY CLAUSE

NYSIF Confidential Information includes but is not limited to: (i) the meaning ascribed to “ Nonpublic
Personal Information’” in Title V of the Gramm-Leach-Bliley Act of 1999 or any successor federal statute,
and the rules and regulations thereunder, all as may be amended or supplemented from time to time
("GLBA"), as it relates to NYSIF's consumers, (i) “ Protected Health Information (' PHI')" as such term is
defined in the Health Insurance Portability and Accountability Act of 1996, or any successor federal statute,
and the rules and regulations thereunder, all as may be amended or supplemented from time to time
(“"HIPAA") and (iii) any personally identifiable information protected under any other applicable state or
federal statute, rule or regulation.
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31.

32.

33.

All material made available to the contractor or its staff will remain the property of NYSIF. In addition, the
contractor, subcontractor and staff shall maintain the confidentiality of all material, including the identity of
any parties and content of any material to which they are exposed or have access. All improvements to
applications and processes developed at NYSIF's expense and within the scope of the services provided to
NYSIF shall be the sole and exclusive property of NYSIF.

The contractor will not divulge, disclose or furnish to any other party the information or processes
utilized at NYSIF, disclosed to the contractor or developed by the contractor or another during the
course of the project unless such information is in the public domain.

The contractor will advise NYSIF if it is engaged in a project for any other insurance company, or
subsidiary, that has a Workers” Compensation or Disability Benefits product line.

Any request for information from third parties shall be reported to NYSIF in writing within 24 hours.
News releases pertaining to this project will not be made without prior NYSIF approval.

INDEMNIFICATION

Contractor shall be fully liable for the actions of its agents, employees, partners or Subcontractors and shall
fully indemnify and save harmless NYSIF from suits, actions, damages and costs of every name and
description relating to personal injury and damage to real or personal tangible property and intellectual
property caused by any intentional act or negligence of Contractor, its agents, employees, partners or
Subcontractors, without limitation; provided, however, that the Contractor shall not indemnify for that
portion of any claim, loss or damage arising hereunder due to the negligent act or failure to act of NYSIF.

INDEMNIFICATION RELATING TO THIRD PARTY RIGHTS

The Contractor will also indemnify and hold NYSIF harmless from and against any and all damages,
expenses (including reasonable attorneys' fees), claims, judgments, liabilities and costs that may be finally
assessed against NYSIF in any action for infringement of a United States Letter Patent, or of any copyright,
trademark, trade secret or other third party proprietary right except to the extent such claims arise from
NYSIF’s gross negligence or willful misconduct, provided that the State shall give Contractor: (i) prompt
written notice of any action, claim or threat of infringement suit, or other suit, (ii) the opportunity to take
over, settle or defend such action, claim or suit at Contractor's sole expense, and (iii) assistance in the
defense of any such action at the expense of Contractor.

If usage shall be enjoined for any reason or if Contractor believes that it may be enjoined, Contractor shall
have the right, at its own expense and sole discretion to take action in the following order of precedence: (i)
to procure for NYSIF the right to continue Usage (ii) to modify the service or Product so that Usage
becomes non-infringing, and is of at least equal quality and performance; or (iii) to replace said service or
Product or part(s) thereof, as applicable, with non-infringing service or Product of at least equal quality and
performance. If the above remedies are not available, the parties shall terminate the Contract, in whole or
in part as necessary and applicable, provided NYSIF is given a refund for any amounts paid for the period
during which Usage was not feasible.

LIMITATION OF LIABILITY

Except as otherwise set forth in the Indemnification Paragraphs above, the limit of liability shall be as
follows:

a. Contractor’s liability for any claim, loss or liability arising out of, or connected with the Products and
services provided, and whether based upon default, or other liability such as breach of contract,
warranty, negligence, misrepresentation or otherwise, shall in no case exceed direct damages in: (i)
an amount equal to two (2) times the charges specified in the contract, or (ii) one million dollars
($1,000,000), whichever is greater.

b. NYSIF may retain such monies from any amount due Contractor as may be necessary to satisfy any
claim for damages, costs and the like asserted against NYSIF unless Contractor at the time of the
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presentation of claim shall demonstrate to the NYSIF's satisfaction that sufficient monies are set aside
by the Contractor in the form of a bond or through insurance coverage to cover associated damages
and other costs.

c. Notwithstanding the above, neither the Contractor nor NYSIF shall be liable for any consequential,
indirect or special damages of any kind which may result directly or indirectly from such performance,
including, without limitation, damages resulting from loss of use or loss of profit by NYSIF, the
Contractor, or by others.

34. NON-SOLICITATION

The Contractor shall contact NYSIF employees, including employees designated by NYSIF to receive
marketing material and negotiate contracts only in connection with the transaction of business set forth
herein. The Contractor shall be cognizant of sections 73 and 74 of the NYS Public Officers Law, which
govern the conduct of the state employees, and sections 139-j and 139-k of the NYS Finance Law which
governs the conduct of the state employees and their relations with outside parties.

The Contractor shall not contact or solicit NYSIF employees in connection with any contests, lotteries,
challenges, or competitions, whether or not prizes, awards, gifts, remuneration or items of value are
awarded. The Contractor shall neither solicit nor market directly to any NYSIF employees in their individual
capacities. If the Contractor maintains identifiable records of NYSIF employees in connection with its
performance hereunder, such records shall not commercially exploit its relationship with NYSIF nor use
NYSIF, its name, trademarks or logo for any advertising, marketing or other commercial purpose without
prior written approval. This clause shall survive termination of any awarded contract.

35. CONTRACTOR CONSULTANT LAW

Effective June 19, 2006, Chapter 10 of the Laws of 2006 amended the Civil Service and State Finance Laws,
relative to maintaining certain information on contract employees working under State agency service and
consulting contracts. State agency consultant contracts are defined as “contracts entered into by a state
agency for analysis, evaluation, research, training, data processing, computer programming, engineering,
environmental health and mental health services, accounting, auditing, paralegal, legal, or similar services".
The amendments require that certain contract employee information be provided to the state agency
awarding such contracts, the Office of the State Comptroller (OSC), the Division of the Budget (DOB) and the
Department of Civil Service(CS).

To meet these new requirements, the awarded contractor agrees to complete Form A - Contractor’s
Planned Employment Form, and Form B — Contractor’s Annual Employment Report.

For more information on this requirement, please see the NYS Office of the State Comptroller’s Guide to
Financial Operations Section XI.18.C Consultant Disclosure Legislation.

36. INSURANCE

Prior to the commencement of the work, Contractor shall file with NYSIF Certificates of Insurance
evidencing compliance with all requirements contained in the Bid Documents. Acceptance and/or approval
by NYSIF do not and shall not be construed to relieve Contractor of any obligations, responsibilities or
liabilities under this Agreement.

Contractor shall cause all insurance to be in full force and effect as of the commencement date of this
Agreement and to remain in full force and effect throughout the term of this Agreement and as further
required by this Agreement. Contractor shall not take any action, or omit to take any action that would
suspend or invalidate any of the required coverages during the period of time such coverages are required
to be in effect.
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37.

38.

39.

PERFORMANCE / BID BOND

NYSIF reserves the right to require a Bidder or Contractor to furnish without additional cost, a performance,
payment or Bid bond or negotiable irrevocable letter of credit or other form of security for the faithful
performance of the Contract. Where required, such bond or other security shall be in the form prescribed
by NYSIF.

NOTICE

Any communications between NYSIF and Contractor and notices provided herein, to be given or made,
shall be in writing and shall be transmitted either by:

UPS (United Parcel Service), FedEx, or DHL

e-mail

facsimile transmission

personal delivery

expedited delivery service

United States Postal Service (USPS)*
*Use of United States Postal Service (USPS) is not recommended as the notice will not
be directly delivered to NYSIF's Procurement Unit, If USPS is used, it must be sent via
certified or registered United States mail with return recejpt requested.

mPo0 T

Such notices shall be addressed to:

New York State Insurance Fund
Procurement Unit

15 Computer Drive West
Albany, New York 12205

Email: contracts@nysif.com
Fax: 518-437-4209

or to such addressee as may be hereafter designated by notice.

Any such notice shall be deemed to have been given either at the time of personal delivery, or in the case
of expedited delivery service or certified or registered US mail, as of the date of the first attempted delivery
at the address and in the manner provided herein, or in the case of facsimile transmission or email, upon
receipt.

The parties may, from time to time, specify any new or different address in the United States as their
address for the purpose of receiving notice under this Agreement by giving fifteen (15) days written notice
to the other party sent in accordance herewith. The parties agree to mutually designate individuals as their
respective representatives for the purposes of receiving notices under this Agreement. Additional individuals
may be designated in writing by the parties for purposes of implementation and administration/billing,
resolving issues and problems and/or for dispute resolution.

For Public Works Agreements, Contractor must provide notice to NYSIF within 15 calendar days of the date
that the contractor knew or should have known of the facts that form the basis of the claim, unless a
different time frame is provided elsewhere in this Agreement. Notice should be as factually complete as
possible. Further, Contractor has a continuing duty to promptly provide NYSIF with information about the
condition and the claim. NYSIF shall provide Contractor with written acknowledgement of its receipt of
notice, but NYSIF’s failure to provide written acknowledgement shall not be a breach of contract or in any
way alter the Contractor’s obligation to provide timely notice.

MODIFICATIONS TO THE AGREEMENT

This Agreement may not be modified, renewed or discharged, except as herein specifically provided or by
an agreement in writing signed by both parties and, if applicable, approved by the Office of the State
Comptroller or Department of Financial Services.
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During the term of the contract, the contract may be amended as changes occur within the industry. NYSIF
reserves the right to consider amendments which are not specifically covered by the terms of the contract
but are judged to be in the best interest of NYSIF and the State. Examples of amendments may include but
are not limited to new job titles under the Department of Labor Prevailing Wages, new categories of
expertise, ancillary job classifications, on-going services, etc. NYSIF or the contractor may suggest changes.
If the contractor offers new job titles or services, these services may be made available under this contract
and may be offered at maximum not to exceed prices. It shall be the contractor’s responsibility to submit to
NYSIF service changes for consideration for contract amendment. These changes, if approved, shall take
effect upon written notification by NYSIF and may be subject to approval by the Office of the State
Comptroller or Department of Financial Services.

40. SEVERABILITY
In the event that any provision of this Agreement shall be considered void, voidable, illegal or invalid for
any reason, such provision shall be of no force and effect only to the extent that it is so declared void,
voidable, illegal or invalid. All of the provisions of this Agreement not specifically found to be so deficient
shall remain in full force and effect.

41. CHOICE OF LAW: VENUE
This Agreement shall be governed by and construed under the laws of the State of New York, without
giving effect to the choice of law or conflict of law provisions thereof.

42. COUNTERPARTS / SIGNATURES

This Agreement may be executed in counterparts, each of which when so executed will be deemed to be
an original. Such counterparts together will constitute one agreement.
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